INTRODUCTION
Historically, logging, mining and other forms of natural resource development have meant the loss of lands for indigenous peoples. Reducing Emissions from Forest Degradation and Deforestation (REDD+) is a unique form of natural resource development because it entails conservation, not extraction. REDD+ is an international initiative meant to promote investment in forest conservation and reforestation in tropical regions in order to mitigate climate change by reducing deforestation and forest degradation.' As indigenous peoples generally employ economic and cultural institutions that promote the sustainable use of natural resources, one might assume that indigenous peoples are in favor of REDD+. It has even been suggested that REDD+ might be the only way indigenous peoples in tropical forests will survive the tremendous pressure posed by traditional forms of development. 2 The recognition of customary rights to lands and natural resources is essential to protecting indigenous landowners from impoverishment.: In the context of the increasing global demand for large-scale agriculture, Olivier De Schutter, U.N. Special Rapporteur on the Right to Food, has determined that land cannot be treated as any other commodity, especially considering that in 4 agricultural-based economies landlessness causes poverty. According to De Schutter, "treating land like any other commodity, which constitutes for many poor rural households their only productive asset and an essential safety net against economic shock, would be a mistake of historic proportions. '' 5 REDD+, as it is currently conceptualized, may facilitate the wide-spread violation of indigenous peoples' human rights, S , 6 including the loss of their lands and territories. In fact, the track record of REDD+ pilot projects shows a pattern of violations It is naive to assume that indigenous peoples will want to participate in REDD+ just because it entails conservation. On the contrary, indigenous peoples are likely to oppose REDD+ unless REDD+ programs develop and implement mechanisms to effectively recognize and protect their rights. Indigenous peoples are not victim communities who will uniformly succumb upon the application of a certain level of pressure. On the contrary, indigenous peoples make up some of the most resilient and politically savvy communities on the planet, most having survived more than 500 years of various forms of colonization. As indigenous peoples own and control much of the territory in tropical regions, REDD+ will not be successful unless it incorporates the aspirations of indigenous peoples and provides recognition and protection for their human rights. This article will highlight some of the risks indigenous peoples are likely to confront as REDD+ brings foreign investment to tropical forests. The article will compare what is now happening with REDD+ in tropical forests to the situation faced by the Ojibwe of North America when they entered into treaties with the United States in the nineteenth century. In both situations, colonization occurred, or is occurring, through foreign investment in forests and the imposition of formal property rights schemes into lands and territories of indigenous peoples.
Part II describes how REDD+ is expected to function and how REDD+ projects could lead to the violations of the rights of indigenous peoples. Part III explains how the United States acquired rights to Ojibwe lands at the expense of Ojibwe human rights. Part IV offers conclusions and recommendations. Instead of promoting policies that lead to human rights violations and ecosystem collapse, this chapter proposes that indigenous peoples and REDD+ policy makers develop policies and mechanisms that protect indigenous peoples' rights to self-determination and right to own and control their lands, territories and natural resources to improve the likelihood that REDD+ will succeed.
II. INDIGENOUS PEOPLES AND REDD+ POLICYMAKERS MUST ADDRESS HOW REDD+ WILL AFFECT THE HUMAN RIGHTS OF INDIGENOUS PEOPLES
The adoption of REDD+ into the Copenhagen Accords was seen as hopeful to many because it promises to solve two of the most vexing problems confronting humanity today: decimation of The profoundly beneficial environmental services that tropical forests provide to all people have led some to conclude that global initiatives to protect these forests are inevitable." Apart from the effect this loss is having on the global climate, at least 60 million indigenous peoples are completely dependent on tropical forests. 7 Indigenous peoples living in forested lands often lack legal title to their lands and territories, instead holding their lands and territories under customary land title."' In fact, much of the area covered by tropical forest in Central and South America is governed by a patchwork of customary and statutory land title systems, with many owners, indigenous peoples, local communities, individuals and other entities lacking formal legal title over their property. ', The lack of a formal western-style system of land holding has been identified as a major driver of deforestation. 2 0 Accordingly, land demarcation may be a necessary step in the process of protecting the remaining tropical forests. It is almost certainly a necessary step to prepare for participation in REDD+ carbon offset markets. 2 Gender equality within REDD+ programs is fast
becoming an important issue and could justify the breakdown of collectively held land. A report produced for the United States Agency for International Development (USAID) identified several areas of concern with respect to REDD+ and women's rights in Asia, including women's right to individually own and control land, and the exclusion of individual women from benefits-sharing for 24 REDD+ payments. Unfortunately, the report lacks any discussion of the perspective of indigenous women and the importance to indigenous communities in maintaining collective control over their territories, and instead calls for REDD+ institutions to work towards transforming women's property rights by providing women with secure title to forest resources.
Imposing a westernized framework for women's property rights, emphasizing the rights of individuals to possess lands over the rights of indigenous peoples, could violate the human rights of indigenous peoples and lead to the loss of their lands and
territories.
While it may be appropriate for governments to institute reforms securing title for women on land owned by nonindigenous people and communities, indigenous peoples possess Article 21 of the American Convention and Article 1 of the International Convention on Civil, Political and Social Rights calls for the recognition of the rights of indigenous and tribal peoples "to freely determine and enjoy their own social, cultural and economic development, which includes the right to enjoy their particular spiritual relationship with the territory they have traditionally used and occupied.
3 ' Thus, the right of self-determination for indigenous peoples includes the right to use and develop their lands, territories and natural resources without undue interference by states.
While it is not entirely clear how the rights to carbon will be characterized (as part of the land or divisible from the land), indigenous peoples own and control the carbon within their territories under the principle of indigenous peoples' permanent sovereignty over natural resources. Accordingly, states may not adopt policies that take away the right of indigenous peoples to the carbon within their territories without their free, prior and informed consent.1 8 While some countries applying for REDD+ program funding seem to have taken the position that carbon is linked to land ownership and that indigenous peoples owning the land also own the carbon, 9 at least one country, Indonesia, has 38. See Declaration on the Rights of Indigenous Peoples, supra note 35, art. 19 ("States shall consult and cooperate in good faith with the indigenous peoples concerned through their own representative institutions in order to obtain their free, prior and informed consent before adopting and implementing legislative or administrative measures that may affect them."). 44. The Ojibwe are also referred to as Chippewa (an anglicized version of Ojibwe) or Anishinabe. The term "Ojibwe" is used in this chapter because it is more specific to the indigenous peoples of the western Great Lakes, whereas "Anishinabe" also includes Pottawatomi, Menominee, and Odawaa peoples, who are indigenous peoples with different histories and different treaties.
45. The Ojibwe organized themselves into semi-autonomous bands joined by common language, history, and culture. WILLIAM now Michigan, Wisconsin, and Minnesota. They held their land collectively, but had developed a complex system of allocating resources fairly among bands and family groups) 7 Their system is likely analogous to customary land systems currently used by indigenous peoples in tropical forests. Collective ownership of the lands, territories, and natural resources supported the communities' subsistence economies, allowing families and groups to harvest the resources they needed. Ojibwe communities harvested an abundance of seasonal foods, including fish, berries, wild rice, maple sugar, medicinal plants, and wild game.
The expansion of the United States westward was perceived to be as inevitable as is the expansion of REDD+ into the tropical forests today." As with REDD+, the move to demarcate property rights within the forests was driven by outside investors who sought access to the bounty of natural resources controlled by the Ojibwe. 4 54 the Ojibwe relinquished full ownership rights over much of Ojibwe territory (areas that now encompass much of northern Wisconsin and Minnesota) held under aboriginal or customary title in exchange for the legal right over smaller areas of territory and the promise of protection and the payment of money and goods. 55 Of all of the treaties negotiated between the Ojibwe and the United States, these treaties are particularly interesting because they stipulate the Ojibwe peoples' reservation of rights to access natural resources on lands they ceded to the United States. For example, the reserved rights provision from the 1837 treaty reads: "the privilege of hunting, fishing and gathering the wild rice, upon the lands, the rivers and the lakes included in the territory ceded, is guaranteed to the Indians, during the pleasure of the President and the Senate of the United States. Despite explicit provisions in the Treaties of 1837, 1842 and 1854 reserving the right to harvest natural resources within the ceded territories, the states took the position that statehood abrogated any treaty rights held by indigenous peoples. 57 Beginning in the early twentieth century, state game wardens began enforcing state fish and game laws on Ojibwe band members exercising their reserved rights. 58 Band members who defied state law by exercising their treaty rights faced fines, arrests, and the confiscation of their boats, guns, and nets. 55 Most Ojibwe families depended on the harvesting of natural resources for their basic survival until at least the 1940s. Often lacking the ability to pay fines, husbands and fathers had to serve jail time for exercising their treaty rights while family members starved at home. 6 The Lac Courte Oreilles litigation continued for eight years, resulting in a framework for tribal-state natural resource sharing that recognized and protected the human rights of the Ojibwe bands. In the initial circuit decision, the panel decided that the Ojibwe bands retained their rights to hunt, fish, and gather within the ceded territory on publicly held land, as agreed within the treaties; statehood and an invalid removal order had no effect on the validity of the treaties.
After Seventh Circuit's broad strokes in Voigi I, the district court was tasked with working out the details. Judge James Doyle held that the bands "have the right to exploit virtually all the natural resources in the ceded territory, as they did at treaty time."" This included 42 species of animals and fish and more than 100 varieties of plants.
The court further determined that the plaintiffs could employ modern hunting and fishing methods to 62 exercise their rights 7 ' and that they were entitled to a share of the resources sufficient to provide them with a moderate living. 2 In later decisions, the court crafted a detailed framework for sharing resources, restricting the ability of the state to burden treatyreserved rights by regulations "to ensure the minimum possible infringement upon the tribes' treaty rights," with the court empowered to scrutinize the relationship between the stated purpose of the regulation and its effect on the Ojibwe bands. 73 The district court decisions required the bands to create effective mechanisms for regulating band members' in their exercise of treaty rights." In effect, the court demanded that the Ojibwe bands resume exercising their inherent right of selfdetermination with respect to off-reservation natural resources. Specifically, the bands were required to manage the resources on a collective, intertribal basis, and as individual bands. 75 
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Through the Voigt Task Force, GLIFWC, and their own governments, Ojibwe bands use treaty rights to gain a seat at the table when state and federal agencies make decisions concerning the environment and natural resources. Today, state agencies work with the bands to manage fisheries and other natural resources within the ceded territories. The bands bring another level of investment and expertise to natural resource management, which has increased the availability of walleye in the ceded territories, benefiting Indian and non-Indians alike. In this case, upholding the right of indigenous peoples to exercise self-determination with respect to their share of natural resources has led to a healthier ecosystem and benefits accruing to indigenous and non-indigenous communities alike.
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B. Individualization of Land Title: Loss of Land and Natural Resources and Self-Government Rights
The Treaty of 1854 represented a major political victory for the Ojibwe because it created reservations, or permanent homelands, for the Lake Superior Ojibwe bands.
8° While the treaty should be celebrated, a provision in the 1854 treaty calls for the S 81 allotment of the reservations. At the time of the negotiations, it was unlikely that the Ojibwe signers understood the full implications for the allotment of their lands and how it would contribute to land loss and loss of self-determination rights territories within reservation boundaries.
Allotment Led to the Division of Reservation Lands Among Individual Band Members
As the United States acquired the territories of Ojibwe and other indigenous peoples, it adopted policies aimed at weakening the authority of indigenous peoples' governments. One of the most important components of this campaign was allotment, or individualization of indigenous peoples' lands." 3 With allotment, lands that had been held collectively were divided into small tracts for individual tribal members.
The allotment policy began in the 1850s when the United States included provisions for allotment in treaties with indigenous peoples. The Treaty of 1854 is an example of this type of treaty. acres of land due to allotment.' 0 The loss of land and timber resources, combined with the criminalization of treaty-protected hunting and fishing, led to the impoverishment of the Ojibwe people. Sickness and starvation became the norm in the early and mid-twentieth century, where wealth-in the form of food and freedom-had previously abounded. ' The legacy of allotment continues to frustrate the efforts of indigenous peoples in exercising authority over their territories. Today, land tenure on former allotted reservations resembles a checkerboard of land held in fee status by Indians and non-Indians and land held in trust status by the United States. In a series of decisions beginning with Montana v United States,"" the Supreme Court curtailed the ability of tribal governments to regulate the activities of non-Indians on fee lands within reservation boundaries. 03 The federal government continues to exercise nearly total control over Indian trust lands. 0 Thus, within communities that were formerly allotted, indigenous peoples are extremely limited in their ability to exercise internal self-determination with respect to their territories.
IV. CONCLUSIONS AND RECOMMENDATIONS
The ongoing human rights violations perpetrated by the U.S. federal and state governments against the Ojibwe and other indigenous peoples, as a result of the allotment of their by chance-they require strong protections for indigenous peoples' rights to self-determination and control of lands and territories, resources, and mechanisms to secure implementation and compliance. While the voices and participation of indigenous women is critical to this process, unilaterally allotting indigenous peoples' collectively held land in order to promote women's rights would constitute a serious mistake and would likely lead to a myriad of problems, including the loss of indigenous peoples on a massive scale.
The story of the Ojibwe is useful in the context of REDD+ because it illustrates the passion and persistence of indigenous peoples fighting for recognition of their rights. Ojibwe band members continued to hunt and fish, risking steep fines and arrests, for more than seventy years after the state began enforcing its regulations against them. They sued the state on a regular basis for the recognition of their rights, consistently articulating a demand for recognition of the rights their ancestors negotiated in the treaties. They finally prevailed when the political climate in the United States turned in favor of recognition for indigenous peoples' rights. Likewise, indigenous peoples in tropical forest countries are resisting violations of their human rights.' 0 9 Indigenous peoples in Brazil affected by the construction of the Belo Monte dam have mounted a multi-faceted campaign to draw attention to their plight. They secured precautionary measures through the Inter-American Commission on Human Rights,"°e ngaged in civil disobedience and public protest throughout Brazil, and have gained the su Qort of Brazilian public prosecutors and Hollywood personalities. REDD+ policymakers should expect to encounter similar resistance if their programs fail to incorporate sufficient recognition and protection for the rights of indigenous peoples. Apart from the tremendously important human rights considerations, the failure to adhere to internationally recognized property rights standards will likely deter investment in REDD+.
